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MVEMORANDUM OPI NI ON

VASQUEZ, Judge: Pursuant to section 6330(d),?! petitioner

seeks review of respondent’s determination to proceed with

1 Unless otherwise indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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coll ection of his unpaid 2000, 2001, and 2002 Federal incone tax
liabilities. The issue for decision is whether respondent abused
his discretion in sustaining his proposed |evy.

Backgr ound

The parties submtted this case fully stipulated pursuant to
Rul e 122. The stipulation of facts and the attached exhibits are
incorporated herein by this reference. Petitioner resided in
California at the tine he filed his petition.

Petitioner is an attorney and real estate broker. He
operates two S corporations: denn Litwak, A Professiona
Corporation, and GIL Realty, Inc. Both corporations pay him
wages reported on Forns W2, Wage and Tax Statenent. He also
recei ves net business inconme, which he reports on Schedul es K-1
Shar ehol der’s Share of Incone, Credits, Deductions, etc., from
both S corporations.

Petitioner filed Federal income tax returns for 2000, 2001,
and 2002 but failed to pay the tax shown on the returns as due.
Respondent filed notices of Federal tax lien (Federal tax liens)
for tax years 2000, 2001, 2002, 2004, and 2005.

On May 5, 2006, respondent mailed a Final Notice— Notice of
Intent to Levy and Notice of Your Right to a Hearing, for 2000,

2001, and 2002 to petitioner.
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On June 6, 2006, respondent received petitioner’s tinely
filed Form 12153, Request for a Collection Due Process Hearing,
for 2000, 2001, and 2002.

O fer-in-Conpronise

On Decenber 11, 2006, respondent received petitioner’s Form

656, O fer in Conpromse (OC), as to tax liabilities for 1997,
1998, 2000, 2001, 2002, 2004, and 2005. Petitioner attached to
the OC a Form 433-A, Collection Information Statenent for Wage
Earners and Sel f- Enpl oyed I ndividuals; a Form 433-B, Collection

I nformation Statenent for Businesses, for denn Litwak, A

Prof essi onal Corporation; and a Form 433-B for GIL Realty, Inc.
Petitioner offered to settle the foll ow ng outstandi ng Federal
incone tax liabilities (including interest conputed to Novenber

2006) for $15,000 based on doubt as to collectibility:

Tax Year Liability
Form 1040 1997 $69, 433. 27
Form 1040 1998 32,671. 89
Form 1040 2000 48, 884. 13
Form 1040 2001 67, 150. 10
Form 1040 2002 33,851.78
Form 1040 2004 19, 172. 22
Form 1040 2005 18, 812. 85

Tot al 289, 976. 24

Petitioner’s counsel asserted that petitioner was unable to nake
mont hly paynents and that petitioner’s net realizable equity in
assets was $5,250. Petitioner would be able to borrow $15, 000

fromfamly nmenbers and friends, and, accordingly, offered to



- 4 -
conprom se all his outstanding Federal incone tax liabilities for
thi s anount.

Petitioner submtted a letter with his O C which di scussed
the potential dischargeability of his Federal incone tax
l[tabilities in bankruptcy. The letter stated: “The taxpayer
desires to reach an agreenent through the Ofer in Conprom se
Program and avoi d bankruptcy. However, bankruptcy is a viable
option and consideration of an offer should be a cal cul ated
busi ness decision.” Petitioner’s counsel asserted that
petitioner’s Federal incone tax liabilities for 1997, 1998, 2000,
2001, 2002, 2004, and 2005 were currently dischargeable or woul d
soon be di schargeabl e i n bankruptcy.

Settlenent Oficer's Review

On April 16, 2007, Settlenment O ficer Nathan August (M.
August) reviewed petitioner’s O C and the attached information
M. August determ ned that petitioner’s 2004 and 2005 Feder al
inconme tax liabilities would not be discharged in bankruptcy. He
determ ned petitioner had a current ability to pay $1, 390 per
month, on the basis of the difference between petitioner’s
reported $12,440 nonthly inconme and nonthly expenses of $11, 050.
He noted that petitioner had an unencunbered BMNcar with a
current val ue of $10, 000.

On April 17, 2007, M. August sent a letter to petitioner

scheduling a neeting for July 16, 2007, and requesting additi onal
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docunentation. Petitioner provided the docunents, and M. August
reviewed the information therein. He analyzed the bank
statenents, Forms W2, and Schedul es K-1 petitioner provided and
determ ned that the inconme figures that petitioner reported on
his Form 433- A were accurate. Thus, M. August determ ned that
petitioner received $12,440 per nonth in gross wages, net

busi ness income, and interest incone. Using the Internal Revenue
Service’'s National Standard Al owabl e Expense Table, M. August
determ ned that petitioner’s total allowable nonthly expenses
were $7,767 and concluded that petitioner had the ability to pay
$4,673 per nonth towards his delinquent tax liabilities. M.
August al so determ ned that petitioner’s net realizable equity in
assets was $8,400. Accordingly, M. August cal cul ated that
petitioner’s net realizable equity in assets of $8,400 plus his
future incone value of $224,304 ($4,673 times 48 nonths) produced
a reasonabl e coll ection potential of $232, 704.

Section 6330 Hearing

On August 2, 2007, M. August held a section 6330 hearing
with petitioner and petitioner’s counsel. During the section
6330 hearing petitioner conceded net realizable equity in assets
of $8,400.%2 Petitioner’s counsel stated that petitioner could

increase his A C to $23, 000. Petitioner’s counsel asserted that

2 Petitioner later argued that the $8,400 of assets would
be exenpt fromthe bankruptcy estate in his hypothetical ch. 7
bankr upt cy.
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petitioner had offered nore than his reasonabl e collection
potential because his outstandi ng Federal inconme tax liabilities
for all years except for 2005 woul d be di scharged i n bankruptcy.
Petitioner’s counsel informed M. August that petitioner intended
to file for bankruptcy in October 2008 to discharge his Federa
income tax liabilities and credit card debt.

M. August told petitioner that he did not believe a
bankruptcy court woul d di scharge petitioner’s Federal incone tax
liabilities because petitioner was not insolvent. Further, he
had deternmined that petitioner had an ability to pay $4, 673 per
nmont h towards his outstandi ng Federal incone tax liabilities.

Petitioner’s counsel stated that petitioner was not able to
pay $4,673 per nonth and expected his incone to decrease because
he had lost a major client. M. August told petitioner’s counsel
that the claimthat petitioner’s incone would decrease was
specul ative and | acked supporting docunentation. He further
determ ned that petitioner’s bank account deposit records
covering the last 12 nonths docunented high inconme for petitioner
and his two S corporations.

On August 20, 2007, respondent mailed to petitioner a Notice
of Determ nation Concerning Collection Action(s) Under Section
6320 and/or 6330. Respondent rejected petitioner’s O C of
$15, 000 and sustai ned the proposed | evy because the O C did not

represent petitioner’s reasonable collection potential.
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OPI NI ON

Jurisdiction and Standard of Review

Section 6330(a) provides that the Secretary shall furnish a
taxpayer with witten notice of his right to a hearing before any
property is levied upon. Section 6330 further provides that the
taxpayer may request admnistrative review of the matter (in the
formof a hearing) wthin a 30-day period. Sec. 6330(a) and (b).

Pursuant to section 6330(c)(2)(A), a taxpayer may raise at
the section 6330 hearing any relevant issue with regard to the
Commi ssioner’s collection activities, including spousal defenses,
chal l enges to the appropriateness of the Comm ssioner’s intended
collection action, and alternative nmeans of collection. Sego v.

Comm ssioner, 114 T.C. 604, 609 (2000); Goza v. Comm ssioner, 114

T.C. 176, 180 (2000).

Petitioner does not dispute his underlying Federal incone
tax liabilities for 2000, 2001, or 2002 or the validity of the
Federal tax |iens respondent filed for 2000, 2001, 2002, 2004, or
2005. Rather, petitioner disputes respondent’s rejection of his
O Cs.® Were the validity of the underlying tax liability is not
at i1ssue, we review the Comm ssioner’s determ nation for abuse of

di scretion. Seqo v. Conm ssioner, supra at 610.

8 Petitioner did not formally submt an O C of $23, 000.
However, respondent has conceded that petitioner made an O C of
$23, 000.
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Under an abuse of discretion standard, a taxpayer nust prove
that the Comm ssioner exercised his discretion arbitrarily,

capriciously, or without sound basis in fact or law. Wodral v.

Comm ssioner, 112 T.C 19, 23 (1999).

1. Ofer-in-Conpronse

Section 7122(a) authorizes the Comm ssioner to conprom se a
taxpayer’s outstanding liabilities. The regulations and
procedures under section 7122 provi de the exclusive nethod of

ef fecting a binding nonjudicial conprom se. Laurins v.

Comm ssi oner, 889 F.2d 910, 912 (9th Cr. 1989), affg. Norman v.

Conmi ssioner, T.C. Menp. 1987-265; Shumaker v. Conm ssioner, 648

F.2d 1198, 1199-1200 (9th Cir. 1981) (citing Botany Wrsted MIIs

v. United States, 278 U S. 282, 288-289 (1929)), affg. in part,

revg. in part and remandi ng per curiamon other grounds T.C
Meno. 1979-71.

A conprom se based on “doubt as to collectibility” nmay be
accepted “where the taxpayer’s assets and incone are |ess than
the full amount of the liability.” Sec. 301.7122-1(b)(2),
Proced. & Adm n. Regs. Wth respect to OCs on this basis, we

stated in Murphy v. Conmm ssioner, 125 T.C. 301, 309 (2005), affd.

469 F.3d 27 (1st Gr. 2006):

Cenerally, under * * * [the Comm ssioner’s]

adm ni strative pronouncenents, an offer to conprom se
based on doubt as to collectibility will be acceptable
only if the offer reflects the reasonable collection
potential of the case (i.e., that amount, |ess than the
full liability, that the IRS could collect through
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means such as adm nistrative and judicial collection
remedi es). Rev. Proc. 2003-71, sec. 4.02(2), 2003-2
C.B. 517. * * *
See also Internal Revenue Manual (IRM, pt. 5.8.1.1.3(3) (Sept.
1, 2005) (“Absent special circunstances, a Doubt as to
Collectibility (DATC) offer anpbunt nust equal or exceed a
t axpayers [sic] reasonable collection potential (RCP) in order to

be consi dered for acceptance.”).

Reasonabl e Coll ecti on Potenti al

The taxpayer’s RCP includes realizable equity in assets
owned by the taxpayer as well as anobunts collectible fromthe
taxpayer’s future inconme after allow ng for paynent of necessary
living expenses. |d. pt. 5.8.4.4.1. Cenerally, where an I RS
Appeal s enpl oyee has foll owed the Conm ssioner’s guidelines to
ascertain a taxpayer’s RCP and rejected the taxpayer’s collection
alternative on that basis, we have found no abuse of discretion.

Lemann v. Commi ssioner, T.C Menmo. 2006-37; see al so Schul nan v.

Conmi ssioner, T.C. Menp. 2002-129.

Petitioner nmade O Cs of $15,000 and $23,000 to settle his
out standi ng Federal inconme tax liabilities for 1997, 1998, 2000,
2001, 2002, 2004, and 2005. In a letter submtted with his
$15,000 O C, petitioner threatened to file for bankruptcy.
Petitioner again threatened to file for bankruptcy at the August
2, 2007, section 6330 hearing and stated he would file for

bankruptcy in October 2008 (nearly 15 nonths in the future).



- 10 -
Petitioner argues respondent abused his discretion by not
accepting either of petitioner’s O Cs.

M. August determned that petitioner’s RCP was $232, 704.
Petitioner did not assign any error to M. August’s determ nation
of petitioner’s $232,704 RCP in his petition. Rule 331(b)(4).
Consequently, petitioner’s $15,000 and $23,000 O Cs failed to
exceed his RCP. However, once petitioner threatened to file for
bankruptcy, M. August took into account the potential inpact of
bankruptcy on petitioner’s RCP when nmaking his determ nation to
reject petitioner’s OCs and sustain the proposed |evy.

When a taxpayer threatens bankruptcy, the inpact of
bankruptcy on the Internal Revenue Service's (IRS) ability to
coll ect nust be considered. “Ofers in Conprom se Before
Bankruptcy”, IRMpt. 5.8.10.2.2(1) (Sept. 1, 2005). Wile IRS
officers are evaluating the acceptability of an O C when the
threat of bankruptcy is a consideration, the IRMinstructs them
to determine the RCP of the taxpayer. [d. pt. 5.8.10.2.2(4).
The IRM further states that analysis of the collectibility if
bankruptcy were filed, along with a financial analysis and a
determnation of liabilities that would be fully discharged,
should result in the informati on necessary to nmake an infornmed
decision regarding the offer and to attenpt negotiation with the

taxpayer. 1d. pt. 5.8.10.2.2(5).
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Respondent’ s determ nati on regardi ng whether petitioner’s
unpai d Federal inconme tax liabilities could be collected by |evy
if petitioner were to file for bankruptcy required an
interpretation of bankruptcy law. |If respondent’s determ nation
was based on erroneous views of the |aw and petitioner’s unpaid
Federal inconme tax liabilities could not be collected by |evy,
then we nust reject respondent’s view and find that there was an

abuse of discretion. See |lannone v. Commi ssioner, 122 T.C. 287,

291 (2004) (citing Swanson v. Comm ssioner, 121 T.C 111, 119

(2003), and Ransdell v. Comm ssioner, T.C Meno. 2003-317).

It is undisputed that petitioner’s 2005 Federal incone tax
l[iability of approximtely $18,812.85 (as of Novenber 2006) woul d
not be discharged in a bankruptcy filed in October 2008. It is
al so undi sputed that petitioner’s 1997, 1998, 2000, 2001, and
2002 Federal incone tax liabilities would be discharged in such a
bankruptcy. Respondent disputes petitioner’s contention that
petitioner’s 2004 Federal inconme tax liability of approximately
$19,172. 22 (as of Novenber 2006) woul d be discharged in such a
bankruptcy. We need not deci de whether the 2004 Federal incone
tax liability would be di scharged.

Assum ng arguendo that petitioner’s Federal incone tax

liabilities for all years except 2005 woul d be discharged in
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bankrupt cy, $18, 812.85* would be collectible in personam from

petitioner. See lannone v. Conm ssioner, supra at 293 (citing

Johnson v. Hone State Bank, 501 U.S. 78, 84 (1991)). This

exceeds the $15,000 O C petitioner made, and accordingly,
respondent did not abuse his discretion when he refused to accept
petitioner’s $15,000 O C.

Next, petitioner made an O C of $23,000. Both parties agree
that petitioner had net realizable equity in assets of $8, 400.
Petitioner asserts that these assets woul d be exenpt fromthe
bankruptcy estate.

Assum ng arguendo that petitioner’s assertion is true and
the assets conposing petitioner’s net realizable equity in assets
of $8,400 woul d be exenpt fromthe bankruptcy estate, these
assets would remain encunbered by the valid Federal tax |iens.

See lannone v. Conmm ssioner, supra at 293. Respondent’s Federal

tax Iiens for 2000, 2001, 2002, 2004, and 2005 have been
stipulated and are not at issue. As we stated in |annone,
Federal tax liens are not extinguished by personal discharge in
bankruptcy. Any existing Federal tax liens remain in effect and
attach to assets owned before the date of filing the bankruptcy

petition. lannone v. Conm ssioner, supra at 293 (citing 11

U S. C section 522(c)(2)(B) (2000) and Connor v. United States,

27 F.3d 365, 366 (9th Cir. 1994) (“A preexisting lien on

4 Petitioner owed $18,812.85 in Novenber 2006.
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property, however, remains enforceabl e agai nst that property even
after an individual’s personal liability has been discharged.”)).

Even if petitioner’s Federal incone tax liabilities were
di scharged in personamfor all years except 2005 ($18, 812.85) and
all of petitioner’s assets ($8,400) were exenpt fromthe
bankruptcy estate, the sumof the amounts collectible from
petitioner in personamand in remwould exceed petitioner’s QC
of $23,000. Respondent would be able to collect the 2005 Federal
incone tax liability of approximtely $18,812.85 from petitioner
in personam Additionally, respondent would be able to coll ect
$8,400 frompetitioner in remusing assets exenpt from
petitioner’s estate because the Federal tax liens for 2000, 2001,
2002, 2004, and 2005 precede petitioner’s hypothetical October
2008 bankruptcy filing and those liens attached to the exenpt
assets. Accordingly, respondent did not abuse his discretion
when he refused to accept petitioner’s $23,000 O C.

I n reachi ng our hol dings, we have considered all argunents
made, and, to the extent not nentioned, we conclude that they are
noot, irrelevant, or wthout nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




